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comply with the Department’s non-
discrimination regulations (7 CFR part 
15) issued under title VI of the Civil 
Rights Act of 1964, and any Instruc-
tions issued by FNS pursuant to those 
regulations, title IX of the Education 
Amendments of 1972, and section 504 of 
the Rehabilitation Act of 1973. How-
ever, if a State educational agency is 
not permitted by law to disburse funds 
to any of the nonpublic schools in the 
State, the Secretary shall disburse the 
funds directly to such schools within 
the State for the same purposes and 
subject to the same conditions as the 
disbursements to public schools within 
the State by the State educational 
agency. 

(c) Regional office administered pro-
grams. The Secretary shall not admin-
ister the Program in the States, except 
that if a FNSRO has continuously ad-
ministered the Program in any State 
since October 1, 1980, FNS shall con-
tinue to administer the Program in 
that State. In States in which FNSRO 
administers the Program, it shall have 
all of the responsibilities of a State 
agency and shall earn State adminis-
trative and Program funds as set forth 
in this part. A State in which FNS ad-
ministers the Program may, upon re-
quest to FNS, assume administration 
of the Program. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 
FR 13466, Apr. 10, 1990; 64 FR 72483, Dec. 28, 
1999] 

Subpart B—State Agency 
Provisions 

§ 225.4 Program management and ad-
ministration plan. 

(a) Not later than February 15 of 
each year, each State agency shall sub-
mit to FNSRO a Program management 
and administration plan for that fiscal 
year. 

(b) Each plan shall be acted on or ap-
proved by March 15 or, if it is sub-
mitted late, within 30 calendar days of 
receipt of the plan. If the plan initially 
submitted is not approved, the State 
agency and FNS shall work together to 
ensure that changes to the plan, in the 
form of amendments, are submitted so 
that the plan can be approved within 60 
calendar days following the initial sub-
mission of the plan. Upon approval of 

the plan, the State agency shall be no-
tified of the level of State administra-
tive funding which it is assured of re-
ceiving under § 225.5(a)(3). 

(c) Approval of the Plan by FNS shall 
be a prerequisite to the withdrawal of 
Program funds by the State from the 
Letter of Credit and to the donation by 
the Department of any commodities for 
use in the State’s Program. 

(d) The Plan must include, at a min-
imum, the following information: 

(1) The State’s administrative budget 
for the fiscal year, and the State’s plan 
to comply with any standards pre-
scribed by the Secretary for the use of 
these funds; 

(2) The State’s plan for use of Pro-
gram funds and funds from within the 
State to the maximum extent prac-
ticable to reach needy children; 

(3) The State’s plans for providing 
technical assistance and training to el-
igible sponsors; 

(4) The State’s plans for monitoring 
and inspecting sponsors, feeding sites, 
and food service management compa-
nies and for ensuring that such compa-
nies do not enter into contracts for 
more meals than they can provide ef-
fectively and efficiently; 

(5) The State’s plan for timely and ef-
fective action against Program viola-
tors; 

(6) The State’s plan for ensuring the 
fiscal integrity of sponsors not subject 
to auditing requirements prescribed by 
the Secretary; 

(7) The State’s plan for ensuring com-
pliance with the food service 
managment company procurement 
monitoring requirements set forth at 
§ 225.6(h); and 

(8) An estimate of the State’s need, if 
any, for monies available to pay for the 
cost of conducting health inspections 
and meal quality tests. 

[54 FR 18208, Apr. 27, 1989, as amended at 55 
FR 13466, Apr. 10, 1990; 64 FR 72483, Dec. 28, 
1999] 

§ 225.5 Payments to State agencies and 
use of Program funds. 

(a) State administrative funds—(1) Ad-
ministrative funding formula. For each 
fiscal year, FNS shall pay to each 
State agency for administrative ex-
penses incurred in the Program an 
amount equal to 

VerDate Mar<15>2010 17:55 Feb 24, 2012 Jkt 226015 PO 00000 Frm 00144 Fmt 8010 Sfmt 8010 Q:\07\7V4 ofr150 PsN: PC150



135 

Food and Nutrition Service, USDA § 225.5 

(i) 20 percent of the first $50,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; 

(ii) 10 percent of the next $100,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; 

(iii) 5 percent of the next $250,000 in 
Program funds properly payable to the 
State in the preceding fiscal year; and 

(iv) 21⁄2 percent of any remaining Pro-
gram funds properly payable to the 
State in the preceding fiscal year, 
Provided, however, That FNS may make 
appropriate adjustments in the level of 
State administrative funds to reflect 
changes in Program size from the pre-
ceding fiscal year as evidenced by in-
formation submitted in the State Pro-
gram management and administration 
plan and any other information avail-
able to FNS. If a State agency fails to 
submit timely and accurate reports 
under § 225.8(c) of this part, State ad-
ministrative funds payable under this 
paragraph shall be subject to sanction. 
For such failure, FNS may recover, 
withhold, or cancel payment of up to 
one hundred percent of the funds pay-
able to the State agency under this 
paragraph during the fiscal year. 

(2) Use of State administrative funds. 
State administrative funds paid to any 
State shall be used by State agencies 
to employ personnel, including travel 
and related expenses, and to supervise 
and give technical assistance to spon-
sors in their initiation, expansion, and 
conduct of any food service for which 
Program funds are made available. 
State agencies may also use adminis-
trative funds for such other adminis-
trative expenses as are set forth in 
their approved Program management 
and administration plan. 

(3) Funding assurance. At the time 
FNS approves the State’s management 
and administration plan, the State 
shall be assured of receiving State ad-
ministrative funding equal to the less-
er of the following amounts: 80 percent 
of the amount obtained by applying the 
formula set forth in paragraph (a)(1) of 
this section to the total amount of 
Program payments made within the 
State during the prior fiscal year; or, 
80 percent of the amount obtained by 
applying the formula set forth in para-
graph (a)(1) to the amount of Program 
funds estimated to be needed in the 

management and administration plan. 
The State agency shall be assured that 
it will receive no less than this level 
unless FNS determines that the State 
agency has failed or is failing to meet 
its responsibilities under this part. 

(4) Limitation. In no event may the 
total payment for State administrative 
costs in any fiscal year exceed the 
total amount of expenditures incurred 
by the State agency in administering 
the Program. 

(5) Full use of Federal funds. States 
and State agencies must support the 
full use of Federal funds provided to 
State agencies for the administration 
of Child Nutrition Programs, and ex-
clude such funds from State budget re-
strictions or limitations including, hir-
ing freezes, work furloughs, and travel 
restrictions. 

(b) State administrative funds Letter of 
Credit. (1) At the beginning of each fis-
cal year, FNS shall make available to 
each participating State agency by 
Letter of Credit an initial allocation of 
State administrative funds for use in 
that fiscal year. This allocation shall 
not exceed one-third of the administra-
tive funds provided to the State in the 
preceding fiscal year. For State agen-
cies which did not receive any Program 
funds during the preceding fiscal year, 
the amount to be made available shall 
be determined by FNS. 

(2) Additional State administrative 
funds shall be made available upon the 
receipt and approval by FNS of the 
State’s Program management and ad-
ministration plan. The amount of such 
funds, plus the initial allocation, shall 
not exceed 80 percent of the State ad-
ministrative funds determined by the 
formula set forth in paragraph (a)(1) of 
this section and based on the estimates 
set forth in the approved Program 
management and administration plan. 

(3) Any remaining State administra-
tive funds shall be paid to each State 
agency as soon as practicable after the 
conduct of the funding assessment de-
scribed in paragraph (c) of this section. 
However, regardless of whether such 
assessment is made, the remaining ad-
ministrative funds shall be paid no 
later than September 1. The remaining 
administrative payment shall be in an 
amount equal to that determined to be 
needed during the funding evaluation 
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or, if such evaluation is not conducted, 
the amount owed the State in accord-
ance with paragraph (a)(1) of this sec-
tion, less the amounts paid under para-
graphs (b) (1) and (2) of this section. 

(c) Administrative funding evaluation. 
FNSRO shall conduct data on the need 
for Program and State administrative 
funding within any State agency if the 
funding needs estimated in a State’s 
management and administration plan 
are no longer accurate. Based on this 
data, FNS may make adjustments in 
the level of State administrative fund-
ing paid or payable to the State agency 
under paragraph (b) of this section to 
reflect changes in the size of the 
State’s Program as compared to that 
estimated in its management and ad-
ministration plan. The data shall be 
based on approved Program participa-
tion levels and shall be collected dur-
ing the period of Program operations. 
As soon as possible following this data 
collection, payment of any additional 
administrative funds owed shall be 
made to the State agency. The pay-
ment may reflect adjustments made to 
the level of State administrative fund-
ing based on the information collected 
during the funding assessment. How-
ever, FNS shall not decrease the 
amount of a State’s administrative 
funds as a result of this assessment un-
less the State failed to make reason-
able efforts to administer the Program 
as proposed in its management and ad-
ministration plan or the State incurred 
unnecessary expenses. 

(d) Letter of Credit for Program pay-
ments. (1) Not later than April 15 of 
each fiscal year, FNS shall make avail-
able to each participating State in a 
Letter of Credit an amount equal to 65 
percent of the preceding fiscal year’s 
Program payments for operating costs 
plus 65 percent of the preceding fiscal 
year’s Program payments for adminis-
trative costs in the State. This amount 
may be adjusted to reflect changes in 
reimbursement rates made pursuant to 
§ 225.9(d)(8). However, the State shall 
not withdraw funds from this Letter of 
Credit until its Program management 
and administration plan is approved by 
FNS. 

(2) Based on the State agency’s ap-
proved management and administra-
tion plan, FNS shall, if necessary, ad-

just the State’s Letter of Credit to en-
sure that 65 percent of estimated cur-
rent year Program operating and ad-
ministrative funding needs is available. 
Such adjustment shall be made no 
later than May 15, or within 90 days of 
FNS receipt of the State agency’s man-
agement and administration plan, 
whichever date is later. 

(3) Subsequent to the adjustment 
provided for in paragraph (d)(2) of this 
section, FNS will, if necessary, make 
one additional adjustment to ensure 
that the State agency’s Letter of Cred-
it contains at least 65 percent of the 
Program operating and administrative 
funds needed during the current fiscal 
year. Such adjustment may be based on 
the administrative funding assessment 
provided for in paragraph (c) of this 
section, if one is conducted, or on any 
additional information which dem-
onstrates that the funds available in 
the Letter of Credit do not equal at 
least 65 percent of current year Pro-
gram needs. In no case will such ad-
justments be made later than Sep-
tember 1. Funds made available in the 
Letter of Credit shall be used by the 
State agency to make Program pay-
ments to sponsors. 

(4) The Letter of Credit shall include 
sufficient funds to enable the State 
agency to make advance payments to 
sponsors serving areas in which schools 
operate under a continuous school cal-
endar. These funds shall be made avail-
able no later than the first day of the 
month prior to the month during which 
the food service will be conducted. 

(5) FNS shall make available any re-
maining Program funds due within 45 
days of the receipt of valid claims for 
reimbursement from sponsors by the 
State agency. However, no payment 
shall be made for claims submitted 
later than 60 days after the month cov-
ered by the claim unless an exception 
is granted by FNS. 

(6) Each State agency shall release to 
FNS any Program funds which it deter-
mines are unobligated as of September 
30 of each fiscal year. Release of funds 
by the State agency shall be made as 
soon as practicable, but in no event 
later than 30 calendar days following 
demand by FNS, and shall be accom-
plished by an adjustment in the State 
agency’s Letter of Credit. 
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(e) Adjustment to Letter of Credit. Prior 
to May 15 of each fiscal year, FNS shall 
make any adjustments necessary in 
each State’s Letter of Credit to reflect 
actual expenditures in the preceding 
fiscal year’s Program. 

(f) Health inspection funds. If the 
State agency’s approved management 
and administration plan estimates a 
need for health inspection funding, 
FNS shall make available by letter of 
credit an amount up to one percent of 
Program funds estimated to be needed 
in the management and administration 
plan. Such amount may be adjusted, 
based on the administrative funding as-
sessment provided for in paragraph (c) 
of this section, if such assessment is 
conducted. Health inspection funds 
shall be used solely to enable State or 
local health departments or other gov-
ernmental agencies charged with 
health inspection functions to carry 
out health inspections and meal qual-
ity tests, provided that if these agen-
cies cannot perform such inspections or 
tests, the State agency may use the 
funds to contract with an independent 
agency to conduct the inspection or 
meal quality tests. Funds so provided 
but not expended or obligated shall be 
returned to the Department by Sep-
tember 30 of the same fiscal year. 

[54 FR 18208, Apr. 27, 1989, as amended at 76 
FR 37982, June 29, 2011] 

§ 225.6 State agency responsibilities. 
(a) General responsibilities. (1) The 

State agency shall provide sufficient 
qualified consultative, technical, and 
managerial personnel to administer the 
Program, monitor performance, and 
measure progress in achieving Program 
goals. The State agency shall assign 
Program responsibilities to personnel 
to ensure that all applicable require-
ments under this part are met. 

(2) By February 1 of each fiscal year, 
each State agency shall announce the 
purpose, eligibility criteria, and avail-
ability of the Program throughout the 
State, through appropriate means of 
communication. As part of this effort, 
each State agency shall identify rural 
areas, Indian tribal territories, and 
areas with a concentration of migrant 
farm workers which qualify for the 
Program and actively seek eligible ap-
plicant sponsors to serve such areas. 

State agencies shall identify priority 
outreach areas in accordance with FNS 
guidance and target outreach efforts in 
these areas. State agencies shall iden-
tify priority outreach areas in accord-
ance with FNS guidance and target 
outreach efforts in these areas. 

(3) Each State agency shall require 
applicant sponsors submitting Program 
application site information sheets, 
Program agreements, or a request for 
advance payments, and sponsors sub-
mitting claims for reimbursement to 
certify that the information submitted 
on these forms is true and correct and 
that the sponsor is aware that delib-
erate misrepresentation or withholding 
of information may result in prosecu-
tion under applicable State and Fed-
eral statutes. 

(4) In addition to the warnings speci-
fied in paragraph (a)(3) of this section, 
State agencies may include the fol-
lowing information on applications and 
pre-application materials distributed 
to prospective sponsors: 

(i) The criminal penalties and provi-
sions established in section 12(g) of the 
National School Lunch Act (42 U.S.C. 
1760(g)) that states substantially: Who-
ever embezzles, willfully misapplies, 
steals, or obtains by fraud any funds, 
assets, or property that are the subject 
of a grant or other form of assistance 
under this Act or the Child Nutrition 
Act of 1966 (42 U.S.C. 1771 et seq.), 
whether received directly or indirectly 
from the United States Department of 
Agriculture, or whoever receives, con-
ceals, or retains such funds, assets, or 
property to personal use or gain, know-
ing such funds, assets, or property have 
been embezzled, willfully misapplied, 
stolen, or obtained by fraud shall, if 
such funds, assets, or property are of 
the value of $100 or more, be fined not 
more than $25,000 or imprisoned not 
more than five years, or both, or, if 
such funds, assets, or property are of a 
value of less than $100, shall be fined 
not more than $1,000 or imprisoned for 
not more than one year, or both. 

(ii) The procedures for termination 
from Program participation of any site 
or sponsor which is determined to be 
seriously deficient in its administra-
tion of the Program. In addition, the 
application may also state that appeals 
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